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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
)
)
Plaintiffs,
)
)
v.
)
)
LIEUTENANT GENERAL THOMAS P.
BOSTICK, Commanding General and Chief )
)
of Engineers, U.S. Army Corps of
)
Engineers, et al.,
)
Defendants.
)

OUACHITA RIVERKEEPER, INC., et al.,

Civil Action No. 12-cv-803 (CKK)

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Rule 56 of the Federal Rules of Civil Procedure and Rule 7(h) of the Local
Rules of the U.S. District Court for the District of Columbia, Plaintiffs, the Ouachita Riverkeeper
and Save the Ouachita, respectfully move this Court for Partial Summary Judgment that the
Corps violated the Administrative Procedure Act when it authorized a project that will destroy
over 16.62 acres of forested wetlands under a general permit that can allow no more than 0.5
acres of such destruction and that Plaintiffs have standing to prosecute this suit. As grounds for
their Motion, the Plaintiffs state that there are no genuine issues of material fact relevant to this
Motion and the Plaintiffs are entitled to judgment as a matter of law. The Plaintiffs have
submitted a Memorandum in Support of this Motion.
Wherefore: This Court should GRANT the Plaintiffs summary judgment that the Corps’
authorization of the El Dorado Water Utilities Pipeline Project violated the Administrative
Procedure Act and that Plaintiffs have standing to prosecute this suit, VACATE the Corps’
decision authorizing the El Dorado Water Utilities Pipeline Project under nationwide permits
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Nos. 7 and 12, and ENJOIN the Defendant-Intervenors from constructing the El Dorado Water
Utilities Pipeline Project under the authority of nationwide permits Nos. 7 and 12.
Respectfully submitted on September 27, 2012,

TULANE ENVIRONMENTAL LAW CLINIC
s/ Adam Babich______
Adam Babich, D.C. Bar 382747
Elizabeth Livingston Calderon, La. Bar 31443
Tulane Environmental Law Clinic
6329 Freret Street
New Orleans, LA 70118
Phone: (504) 865-5789
Fax: (504) 862-8721
Email: ababich@tulane.edu
Counsel for the Ouachita Riverkeeper and
Save the Ouachita

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing pleading has been served upon counsel of record by
electronic means on September 27, 2012. I further certify that a copy of the pleading shall be
provided by U.S. Mail to counsel for any party who does not receive electronic notification of
filings.
_s/ Adam Babich_________________
Adam Babich, D.C. Bar 382747
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
)
)
Plaintiffs,
)
)
v.
)
)
LIEUTENANT GENERAL THOMAS P.
BOSTICK, Commanding General and Chief )
)
of Engineers, U.S. Army Corps of
)
Engineers, et al.,
)
Defendants.
)

OUACHITA RIVERKEEPER, INC., et al.,

Civil Action No. 12-cv-803 (CKK)

MEMORANDUM IN SUPPORT OF
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiffs the Ouachita Riverkeeper and Save the Ouachita respectfully submit this
Memorandum in Support of their Motion for Partial Summary Judgment:
1)

That the Defendants violated the Administrative Procedure Act when they

authorized a project that will destroy over 16.62 acres of forested wetlands under a general
permit that can allow no more than 0.5 acres of such destruction;
2)

That Plaintiffs have standing to bring this action;

3)

Vacating the Defendants’ decision authorizing the El Dorado Water Utilities

Pipeline Project under nationwide permits Nos. 7 and 12; and
4)

Enjoining the Defendant-Intervenors from constructing the El Dorado Water

Utilities Pipeline Project under the authority of nationwide permits Nos. 7 and 12.
Introduction
The U.S. Army Corps of Engineers (the “Corps”) violated its own regulations when it
authorized a pipeline project that will destroy at least 16.62 acres of forested wetlands under a
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Clean Water Act § 404 general permit that can apply only when such losses are less than half an
acre. Because the Corps’ decision is illegal on its face, there is no need for an extensive
evaluation of the record to resolve this case. By ignoring the half-an-acre limitation of the
applicable general permit, the Corps has violated the law and, accordingly, its decision must be
vacated.
The general permit at issue in this case, nationwide permit No. 12, limits its authorization
to “[a]ctivities required for the construction . . . of utility lines . . . in waters of the United States,
provided the activity does not result in the loss of greater than 1/2 acre of waters of the United
States.” Reissuance of Nationwide Permits, 72 Fed. Reg. 11,092, 11,182 (March 12, 2007)
(emphasis added).” Here, however, the Corps authorized a project that “will impact
approximately 16.62-acres of palustrine wetlands.” Corps’ Project Evaluation, dated July 30,
2010, p. 1 (Project Description), attached at Exhibit A (the “Corps Evaluation”). The 16.62 acres
of “loss of wetlands functions and services,” see id., included at least twenty-eight wetland areas,
thirteen of which are each—standing alone—larger than half an acre, see USACE Section 404
Permit Application for El Dorado Water Utilities Pipeline to Ouachita River, dated June 11, 2010
(the “Application”), attached in relevant parts at Exhibit B,1 Mitigation Plan, Table 2 (Wetland
Areas Requiring Mitigation), Ex. B at 14. Subsequently, the Corps authorized an addendum to
the project that modified the pipeline route, increasing wetland impacts to 23.65 acres, including
38 wetland areas, twenty of which are each—standing alone—larger than half an acre. See

1

A copy of the complete Application is available at http://www.tulane.edu/~telc/assets/pdfs/614-10_Permit_App_for_El_Dorado_Pipeline.pdf .
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Corps Letter, dated July 18, 2012, (the “Modified Authorization”), attached, with relevant
enclosures, at Exhibit C2 p. 1, 4, 9.
Although the Corps’ initial decision recognized the loss of 16.62 acres of wetlands, it
apparently tried to circumvent the Clean Water Act permit’s limitations by requiring
“mitigation” of the lost acres. See Corps’ authorization letter, dated July 30, 2010, at 1, attached
at Exhibit D (“This authorization is contingent upon the successful completion of the [proposed]
mitigation.”); Corps Evaluation (Project Description), Ex. A (the applicant “proposes to mitigate
for the loss of wetland functions and services by purchasing 163.0 mitigation credits or 36.98
acres from [a mitigation bank]”). But “[t]he acreage of loss of [wetlands] is a threshold
measurement of the impact to jurisdictional waters for determining whether a project may
qualify for an NWP; it is not a net threshold that is calculated after considering compensatory
mitigation . . . .” 72 Fed. Reg. at 11,196 (emphasis added). In short, mitigating for the loss of
16.62 acres or 23.65 acres could not somehow validate the Corps’ application of a permit that
may only be used for wetlands losses of half an acre or less.
By authorizing the project under a general permit that does not apply, the Corps
circumvented the public notice and participation requirements that the Clean Water Act requires
for individually permitted projects that destroy wetlands. Unlike general permits, individual
wetlands destruction permits can only be granted “after notice and opportunity for public
hearings.” 33 U.S.C. § 1344(a). Here, therefore, the Corps failed to provide notice and an
opportunity for public hearing, denying members of the public the opportunity to exercise their
legal right to participate in the Corps’ decision.

2

A copy of the Modified Authorization with a complete set of enclosures is available at
http://www.tulane.edu/~telc/assets/pdfs/5-22-12_permit_modification_application.pdf .
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Jurisdiction
This Court has jurisdiction over the subject matter of this case pursuant to its federal
question jurisdiction under 28 U.S.C. § 1331, because the Plaintiffs sue under the Administrative
Procedure Act (APA), 5 U.S.C. § 701, et seq. and the Declaratory Judgment Act, 28 U.S.C.
§2201 concerning Defendants’ agency actions under the Clean Water Act, 33 U.S.C. § 1251, et
seq. and the National Environmental Policy Act, 42 U.S.C. § 4321, et. seq. Plaintiffs are entitled
to bring this suit under the Administrative Procedure Act, which provides that “[a] person
suffering legal wrong because of agency action, or adversely affected or aggrieved by agency
action within the meaning of a relevant statute, is entitled to judicial review thereof.” 5 U.S.C. §
702.
Factual Background
On July 30, 2010, the Corps issued an authorization and verification letter for a pipeline
project3 (the “Proposed Project”) that would run through at least 37 wetland areas and damage
16.62 acres of wetlands (the “Authorization”). See Ex. D. The Corps relied on general permits to
authorize the Proposed Project, specifically nationwide permit No. 12 for the pipeline and
nationwide permit No. 7 for a diffuser4 that would be built into the Ouachita River. See id. With
its Authorization, the Corps also issued a project evaluation, dated July 30, 2010 (the “Corps
Evaluation”). See Ex. A.
According to the Application: “[t]he purpose of the [Proposed Project] is to connect three
industries and El Dorado Water Utilities to a combined pipeline in order to transport treated
wastewater to a discharge point at the Ouachita River.” Application, § 19 (Project Purpose), Ex.

3

The El Dorado Water Utilities Pipeline Project, Corps identification no. MVK-2009-1236.
A diffuser is an outfall structure built into the riverbed and through which pipeline contents
discharge into the river.
4

4
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B at 6. The Proposed Project’s “pipeline will cover approximately 23.5 miles and will require a
50 ft wide right-of-way clearing.” Application, § 18 (Nature of Activity), Ex. B at 6. The “rightof-way will require complete vegetation clearing along the entire length of the pipeline.”
Application, Cover Letter, dated June 14, 2010, Ex. B at 1.
The Application identifies 16.62 acres of wetlands as impacted and requiring mitigation.
Of the twenty-nine wetlands areas that the Application identifies as requiring mitigation, thirteen
are each individually larger than half an acre. Application, Mitigation Plan, Ex. B. at 14. The
Application explains that the Proposed Project will convert “a large amount of Bottomland
hardwood forest and Pine Flatwood wetlands to an emergent wetland [and] will reduce habitat
for wildlife and increase evapotranspiration, thus increasing levels of run-off in the watershed.”
Application, Mitigation Plan, Ex. B at 9. Also, “new different fill material [will be] placed
below the [ordinary high water] level” during construction. Application, § 21 (Type(s) of
Material Being Discharged and the Amount of Each Type in Cubic Yards), Ex. B at 6.
“[F]orested wetlands will sustain permanent impact” as a result of the Proposed Project.
Application, § 18 (Nature of Activity), Ex. B at 6.
The Corps Evaluation recognized that 16.62 acres of wetland would be lost:
The proposed pipeline will impact approximately 16.62-acres of palustrine
wetlands. [The applicant] proposes to mitigate for the loss of wetlands functions
and services by purchasing 163.0 mitigation credits or 36.98-acres from the
Lower Cut-Off Creek Mitigation Bank, prior to construction . . . .
Corps Evaluation (Project Description), §§ 7-10, Ex. A. The Corps accepted the applicant’s plan
to offset the wetlands losses by mitigation and concluded a “net loss” of “0.0 acres.” Id. .
Applying the nationwide permits, the Corps explained: “This authorization is contingent upon
the successful completion of the [proposed] mitigation.” Authorization, Ex. D at 1.

5
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On July 18, 2012, the Corps issued its Modified Authorization, which became “a part of
the original authorization,” approving a revised pipeline route that increased adverse wetland
impacts by 7.05 acres to a total of 23.65 acres of wetlands. See Ex. C at 1, 4, 9. The applicant
indicated it would purchase an additional 78 credits from a mitigation bank to offset the
increased losses from the modified pipeline route. See id at 4, 9.
The Corps did not engage in the procedures that must accompany individual
authorizations of wetlands dredge and fill activities. For examples, the Corps did not conduct or
require an Environmental Assessment or an Environmental Impact Statement under the National
Environmental Policy Act, see 42 U.S.C. § 4332(2)(C); 40 C.F.R. §§ 1508.9, 1508.11, to
determine whether the Proposed Project has a significant impact on the human environment. In
addition, the Corps did not require public notice for the Proposed Project and did not provide an
opportunity for public participation in the permitting process.
Standard of Proof on Summary Judgment
Summary judgment is appropriate when “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c); see Celotex
Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). The Corps and any intervenor “may not rest upon
. . . mere allegations or denials,” but rather it “must set forth specific facts showing that there is a
genuine issue of material fact for trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 586-87 (1986); Edmond v. American Educ. Services, 823 F. Supp. 2d 28, 35 (D.D.C.
2011). Otherwise, summary judgment should be entered. Fed. R. Civ. P. 56.
Argument
I.

THE COURT SHOULD VACATE THE CORPS DECISION.

6
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On its face, the Corps decision to approve the Proposed Project’s 23.65 acres of wetlands
destruction under a general permit that can allow no more than 0.5 acres of such destruction is
unlawful and should be set aside under the Administrative Procedure Act (the “APA”). The
APA scope of review provisions state that a court “shall . . . hold unlawful and set aside agency
action” that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law.” 5 U.S.C. § 706(2).
Here, the Corps decision is unlawful because 1) it is undisputable that the Proposed
Project’s 23.65 acres of wetland losses is more than the half acre limit that nationwide permit
No. 12 can allow; and 2) it is undisputable that the Corps’ use of mitigation to offset the 23.65
acres cannot legitimize the Corps’ decision because that permit prohibits the use of mitigation to
determine whether a project meets its half-acre wetlands loss limit.
A. The Corps Cannot Legally Authorize 23.65 Acres of Wetlands Destruction under
a General Permit for 0.5 Acres.
i.

A Nationwide General Permit Can Only Apply for a Single and Complete
Project that Meets the Permits Terms and Conditions.

Under Clean Water Act § 404, the Corps may allow limited wetlands destruction using an
individual or a general permit. 33 U.S.C. § 1344(a), (e). General permits cut down on procedural
requirements and may be issued for “any category of activities involving discharges of dredged
or fill material . . . that . . . are similar in nature, will cause only minimal adverse environmental
effects when performed separately, and will have only minimal cumulative adverse effect on the
environment.” 33 U.S.C. § 1344(e)(1). “Nationwide Permits (NWPs) are a type of general
permit issued by the Chief of Engineers . . . .” 33 C.F.R. § 330.1(b). A nationwide permit can
only authorize an activity “if that activity and the permittee satisfy all of the NWP's terms and
conditions,” 33 C.F.R. § 330.1(c). Such an activity must be a “single and complete project.” 33

7
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C.F.R. § 330.6(c). A “single and complete project means the total project proposed or
accomplished by one owner/developer or partnership or other association of owners/developers.”
33 C.F.R. § 330.2(i). Any “single and complete project must have independent utility.”
Reissuance of Nationwide Permits, 72 Fed. Reg. 11,092, 11,197 (March 12, 2007).
ii.

The El Dorado Pipeline Project Does Not Meet Nationwide Permit No. 12’s
Terms and Conditions.

The Proposed Project’s 23.65 acres of wetlands losses does not meet the terms and
conditions of nationwide permit No. 12. Under its terms, nationwide permit No. 12 applies to
“[a]ctivities required for the construction, maintenance, repair, and removal of utility lines and
associated facilities in waters of the United States, provided the activity does not result in the
loss of greater than 1/2 acre of waters of the United States.” Id. at 11,182 (emphasis added).5
The terms of NWP No. 12 are decisive, despite the fact that the Corps used nationwide
permit No. 12 in conjunction with nationwide permit No. 7. Generally, “[t]he use of more than
one NWP for a single and complete project is prohibited.” Id. at 11,194. However, the Corps
may authorize a single project under more than one nationwide permit “when the acreage loss of
waters of the United States authorized by the NWPs does not exceed the acreage limit of the
NWP with the highest specified acreage limit.” Id. Here, the Corps used NWP No. 12 for the
pipeline portion of the project and NWP No. 76 for the diffuser in the Ouachita River at the end
of the pipeline. Because nationwide permit No. 7 has no specified acreage limit, to lawfully

5

NWP No. 12’s terms define utility line as, among other things, “any pipe or pipeline for the
transportation of any gaseous, liquid, liquescent, or slurry substance, for any purpose . . . .” 72
Fed. Reg. 11,092, 11,182 (March 12, 2007). The phrase also applies “to pipes conveying
drainage from another area.” Id.

6

Under its terms, nationwide permit No. 7 applies to “[a]ctivities related to the construction or
modification of outfall structures and associated intake structures, where the effluent from the
outfall is” in compliance with Section 402 of the Clean Water Act. 72 Fed. Reg. at 11,182.

8
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proceed under the nationwide permits, the project could not exceed the 0.5 acreage of limit of
nationwide permit No. 12, which has the “highest specified acreage limit.”
For the Proposed Project, the Corps Evaluation confirms a loss of 16.62 acres of wetlands
- far exceeding the half acre limitation of nationwide permit No. 12. The Corps did not reevaluate the project for the additional 7.05 acres of impacts under its Modified Authorization.
See Ex. C at 1-2. A project results in loss if there are “[w]aters of the United States7 that are
permanently adversely affected by filling, flooding, excavation, or drainage because of the
regulated activity. Permanent adverse effects include permanent discharges of dredged or fill
material that change an aquatic area to dry land, increase the bottom elevation of a waterbody, or
change the use of a waterbody.” 72 Fed. Reg. at 11,196. Loss also “includes the linear feet of
stream bed that is filled or excavated.” Id.
The Corps Evaluation explains that the proposed pipeline “will impact approximately
16.62 acres of palustrine wetlands. [The applicant] proposes to mitigate for the loss of wetland
functions and services by purchasing 163.0 mitigation credits or 36.98 acres from the Lower
Cut-Off Creek Mitigation Bank, prior to construction,” Corps Evaluation (Project Description),
Ex. A (emphasis added). The Application supports this finding of “loss” at several instances.
See, e.g., Application, Mitigation Plan, Ex. B. at 9 (The Proposed Project will convert “a large
amount of Bottomland hardwood forest and Pine Flatwood wetlands to an emergent wetland
7

It is beyond dispute that the wetlands at issue in this case qualify as waters of the United States.
Based on the applicant’s wetlands delineation, the Corps’ July 30, 2010, Preliminary
Jurisdictional Determination Form (the “PJD Form,” attached at Exhibit E.) identified “waters in
the review area” as 16.62 acres of wetlands. The fine print on the PJD Form explains, among
other things, that “accepting a permit authorization . . . or undertaking any activity in reliance on
any form Corps permit authorization based on a preliminary [jurisdictional determination]
constitutes agreement that all wetlands and other water bodies on the site affected in any way by
that activity are jurisdictional waters of United States, and precludes any challenge to such
jurisdiction.” See Ex. E. Accordingly, it is undisputable for this suit that the wetlands at issue
qualify as waters of the United States.

9
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[and] will reduce habitat for wildlife and increase evapotranspiration, thus increasing levels of
run-off in the watershed.”); Application, § 21 (Type(s) of Material Being Discharged and the
Amount of Each Type in Cubic Yards) (“new different fill material [will be] placed below the
[ordinary high water] level” during construction), Ex. B at 6; Application, § 18 (Nature of
Activity) (“[F]orested wetlands will sustain permanent impact” as a result of the Proposed
Project.), Ex. B at 6.
In short, the Corps unlawfully authorized a project with recognized losses of 23.65 acres
of jurisdictional wetlands under a general permit that cannot authorize more than 0.5 acres of
such loss.
B. Mitigation of Loss Cannot Justify the Corps’ Decision.
The Corps cannot circumvent the limits of nationwide permit No. 12 by letting the
applicant buy mitigation credits to offset the loss of over half an acre of wetlands on the
Proposed Project site cannot salvage the decision. “The acreage of loss of waters of the United
States . . . is not a net threshold that is calculated after considering compensatory mitigation . . .”
72 Fed. Reg. at 11,196. Indeed, the nationwide permits’ conditions expressly address – and
prohibit – the use of mitigation to sidestep the terms of a nationwide permit:
Compensatory mitigation will not be used to increase the acreage losses allowed
by the acreage limits of the NWPs. For example, if an NWP has an acreage
limit of 1/2 acre, [compensatory mitigation] cannot be used to authorize any
project resulting in the loss of greater than 1/2 acre of waters of the United
States, even if compensatory mitigation is provided that replaces or restores
some of the lost waters.
Id. at 11,193; NWP General Condition 20(e) (emphasis added).
Nonetheless, the Corps authorized the Proposed Project based on the applicant’s proposal
to “mitigate for the loss of wetlands functions and services” totaling 16.62 acres “by purchasing
163.0 mitigation credits or 36.98 acres from the Lower Cut-Off Creek Mitigation Bank, prior to

10
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construction,” Corps Evaluation (Project Description), Ex. A. See Corps’ Authorization, Ex. D
at 1 (“This authorization is contingent upon the successful completion of the [proposed]
mitigation.”). Indeed, it was this offset that allowed the Corps to find no “net loss” from the
Proposed Project. See Corps Evaluation, Ex. A at §§ 7-10 (finding “7. total requested impacts:
16.62 acres; 8. total permitted impacts: 16.62 acres; 9. total mitigated: 36.98 or 163-credits; 10.
net loss: 0.0 acres”). Similarly, the Corps’ Modified Authorization followed the applicant’s
assertion that it would “purchase 78 additional credits from the Lower Cutoff Creek Mitigation
Bank for the additional impacts.” Ex. C at 4, 9. But because the Corps cannot permissibly rely
on mitigation to determine that the threshold limitations of nationwide permit No. 12 were met,
its decision is illegal.
C. The Corps’ Misapplication of Nationwide Permit No. 12 Circumvents the
Statutory Protections Required for Individually Permitted Projects.
By misapplying nationwide permit No. 12 to a project that does not qualify, the Corps
unlawfully avoided the Clean Water Act’s public participation provisions for the individual
permitting process. Unlike general permits, where the public is only guaranteed participation at
the promulgation stage, individual permits require the Corps to provide public notice and an
opportunity for public participation before the agency may authorize a project. 33 U.S.C. §§
1344(a), (e). And, indeed, in this case, the Corps did not provide any public notice of its
proposed authorization and verification on the Proposed Project under nationwide permit No. 12.
Accordingly, the Corps’ decision was arbitrary, capricious, an abuse of discretion, not in
accordance with law, and without observance of procedure required by law, and must be vacated.
Similarly, by misapplying nationwide permit No. 12, the Corps’ unlawfully avoided
NEPA’s environmental review requirements. NEPA requires that “major Federal actions
significantly affecting the quality of the human environment” include “a detailed statement by

11
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the responsible official” on the environmental impacts of, and alternatives to, the proposed
action, i.e. an Environmental Impact Statement. 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1508.11.
For nationwide permits, the Corps performs the required analysis for each category of activity at
the time it promulgates each nationwide permit. See 72 Fed. Reg. at 11095; Ohio Valley
Environmental Coalition v. Hurst, 604 F.Supp.2d 860, 868 (S.D.W.Va. 2009). But where the
nationwide permit does not apply, the normal requirements of NEPA apply.
II.

PLAINTIFFS HAVE STANDING TO BRING THIS ACTION.
Plaintiffs have standing to prosecute this action because their members have suffered and

will suffer aesthetic, economic, and recreational injuries that are traceable to the Corps’
authorization of the Proposed Project under nationwide permits Nos. 12 and 7, and redressable
by this Court’s ability to grant declaratory and injunctive relief.
A.

Plaintiffs Meet The Constitutional Requirements For Standing.

When an organization asserts standing to sue a party in the courts of the United States,
the organization must “ha[ve] a sufficient stake in an otherwise justiciable controversy to obtain
judicial resolution of that controversy.” Sierra Club v. Morton, 405 U.S. 727, 732 (1972). “An
association has standing to bring suit on behalf of its members when [A)] its members would
otherwise have standing to sue in their own right, [B)] the interests at stake are germane to the
organization's purpose, and [C)] neither the claim asserted nor the relief requested requires the
participation of individual members in the lawsuit.” Friends of the Earth v. Laidlaw Envtl. Serv.,
528 U.S. 167, 181 (2000). For individual standing in a member’s own right, “a plaintiff must
show (1) it has suffered an “injury in fact” that is (a) concrete and particularized and (b) actual or
imminent, not conjectural or hypothetical; (2) the injury is fairly traceable to the challenged

12
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action of the defendant; and 3) it is likely, as opposed to merely speculative, that the injury will
be redressed by a favorable decision.” Id. at 180-81.
1.

Plaintiffs’ Members Have Standing to Sue in Their Own Right.
a.

The Corps’ Arbitrary and Capricious Approval of the El Dorado
Pipeline Injures Plaintiffs’ Members.

Plaintiffs’ members suffer injury because the installation of the pipeline that the Corps
has permitted will destroy wetlands that Plaintiffs’ members have enjoyed for years and would
continue to enjoy in the future, but for the pipeline. In environmental cases, plaintiffs suffer
injury in fact when “they use the affected area and are persons ‘for whom the values of the area
will be lessened’ by the challenged activity.’” Laidlaw, 528 U.S. at 183 (quoting Sierra Club v.
Morton, 405 U.S. 727, 735 (1972)); Friends of The Earth, Bluewater Network Div. v. U.S. Dept.
of Interior, 478 F. Supp. 2d 11, 16 -17 (D.D.C. 2007). An “injury in fact” may be physical,
economic, aesthetic or recreational. Laidlaw, 528 U.S. at 813-14. For example, “the desire to use
or observe an animal species, even for purely esthetic purposes, is undeniably a cognizable
interest for purposes of standing.” Id. at 183 (quoting Lujan v Defenders of Wildlife, 504 U.S.
555, 562-63 (1992)); see Friends of The Earth, 478 F. Supp. 2d at 16-17 (finding standing to
challenge permit for Off Road Vehicle use in national parks where member declarant testified to
“specific [Off Road Vehicle]-caused damage . . . which has in turn diminished his enjoyment of
those parks.”)
Kent Stegall, the president of Save the Ouachita and a member of the Ouachita
Riverkeeper, is an outdoorsman who has been hunting and fishing in the wetlands along the
pipelines route throughout his lifetime. Stegall Declaration ¶¶ 2, 13, 17, 18, attached at Exhibit F.
Mr. Stegall lives in El Dorado, Arkansas and owns property on the Ouachita Rover, near the
pipeline route. Id. at ¶ 14. He plans to continue hunting and fishing in these areas, but the

13
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wetlands destruction that the pipeline will cause will impair his recreational and aesthetic
enjoyment of these activities. Id. at ¶ 19 (“Part of my enjoyment . . . comes from tracking the
patterns of natural animal activity. I am concerned that construction and operation of the
proposed pipeline will disrupt the presence of game in the area and disturb my enjoyment of
participating in this recreation.”) Mr. Stegall also suffers “concern[s] that spills and leaks from
the proposed pipeline will disturb [his] enjoyment of fishing and hunting in the impacted areas.
Id. at ¶ 20. He explains, “I worry that any fish or game I might catch may be contaminated [and
that] the habitat supporting the fish and game will be destroyed.” Id.
Similarly, Ralph Shane Calaway, a member of Save the Ouachita hunts, hikes, and fishes
in the wetlands on and near the proposed El Dorado pipeline route. Calaway Declaration,
attached at Exhibit G at ¶ 3, 9. He plans to continue these activities in the area, which he has
done since he was a boy, but is concerned that the clear cutting of the wetlands and potential for
leaks for the pipeline “will disturb [his] enjoyment of the area’s beauty, wildlife, and wetland
ecosystem.” Id. at ¶ 9. Indeed, the Application’s assertion that it will “reduce habitat for
wildlife,” among other things shows that Mr. Stegall’s and Mr. Calaway’s concerns about their
recreational and aesthetic enjoyment of the area are reasonable. See Application, Mitigation
Plan, Ex. B at 9 (“[t]he project will convert “a large amount of Bottomland hardwood forest and
Pine Flatwood wetlands to an emergent wetland [and] will reduce habitat for wildlife and
increase evapotranspiration, thus increasing levels of run-off in the watershed.”)
b.

Plaintiffs’ Injuries Are Fairly Traceable to the Corps’
Authorization of the Proposed Project.

The plaintiffs’ injuries are fairly traceable to the Corps’ decision, since it is the Corps’
decision that authorizes destruction of the wetlands at issue. See Friends of The Earth, 478 F.
Supp. 2d at 20 (finding injuries fairly traceably to federal agency action “where the agency [was]
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in a position to directly regulate and even proscribe [the] activity [directly causing the injury]
because “agency action is a ‘substantial factor’ in the third party’s decision to engage in the
activity at issue.”).
c.

This Court Can Redress the Injuries that Plaintiffs’ Members
Suffer by Ordering Declaratory and Injunctive Relief.

This Court can redress Plaintiffs’ members’ injuries because it has the authority to vacate
and enjoin Corps authorization of the El Dorado pipeline. 5 U.S.C. § 702.
2.

The Interests Plaintiffs Seek to Protect Are Germane to the Organizations’
Purposes.

Plaintiffs meet the second requirement for organizational standing because they have an
interest in protecting the Ouachita River and the wetlands of its watershed, and the interests they
seek to protect with this lawsuit are germane to this purpose. The purpose of the Ouachita
Riverkeeper “is to protect and restore the Ouachita River, its watershed, and the surrounding
wetlands along its entire length through Arkansas and into Louisiana for existing and future
generations.” Declaration of Cheryl Slavant, ¶ 5, attached at Exhibit H. Likewise, Save the
Ouachita’s purpose “is to protect and restore the Ouachita River, its watershed, and the
surrounding wetlands for existing and future generations.” Stegall Decl., Ex. F at ¶ 5.
3.

This Case Does Not Require the Participation of Individual Members of
the Plaintiff Organizations.

Because this action does not seek monetary damages or particularized relief limited to a
single person or group, it does not require the participation of individual members of Plaintiffs as
parties. See Hunt v. Washington State Apple Adver. Comm’n, 432 U.S. 333, 334 (1977);
Therefore, no genuine issue of material fact remains as to whether the claims asserted or relief
requested can be “properly resolved in a group context.” Hunt, 432 U.S. at 344.
B. Plaintiffs Meet Prudential Standing Requirements.
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In addition to Article III standing requirements, the federal courts have developed a
“prudential” standing requirement that “a plaintiff's grievance must arguably fall within the zone
of interests protected or regulated by the statutory provision or constitutional guarantee invoked
in the suit.” Bennett v. Spear, 520 U.S. 154, 162 (1997). This test seeks to “exclude only those
whose interests are so marginally related to or inconsistent with the purposes implicit in the
statute that it cannot reasonably be assumed that Congress intended to permit the suit.” Nat’l
Ass'n of Home Builders v. U.S. Army Corps of Eng’rs, 539 F. Supp. 2d 331, 342 (D.D.C. 2008)
(citations omitted). “In determining whether [plaintiffs] have standing under the zone-ofinterests test to bring their APA claims, we look . . . to the substantive provisions of the
[underlying statute], the alleged violations of which serve as the gravamen of the complaint.
Bennett, 520 U.S. at 175 (looking to the substantive provisions of the Endangered Species Act,
on which petitioners based their APA claim).
Here, the Plaintiffs base their APA claims on violations of the Clean Water Act and
NEPA. The Clean Water Act states its purpose is “to restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251. NEPA states its
purpose is, among other things, “to promote efforts which will prevent or eliminate damage to
the environment and biosphere.” 42 U.S.C. § 4321. Thus, the environmental interests Plaintiffs
seek to protect in this lawsuit challenging the Corps’ administration of Clean Water Act wetlands
destruction permits fall squarely within the “zone of interests” of the Clean Water Act and
NEPA. Having satisfied the “zone of interests” requirement for APA and prudential standing,
there is no bar to this Court’s adjudicating Plaintiffs’ claims.
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Conclusion
For the foregoing reasons, this Court should GRANT Plaintiffs the Ouachita
Riverkeeper’s and Save the Ouachita’s Motion for Partial Summary Judgment that the Corps
violated the Administrative Procedure Act when it authorized a project that will destroy over
16.62 acres of forested wetlands under a general permit that can allow no more than 0.5 acres of
such destruction and that Plaintiffs have standing to bring this action, VACATE the Defendants’
authorization of the El Dorado Water Utilities Pipeline Project under nationwide permits Nos. 7
and 12, and ENJOIN the Defendant-Intervenors from constructing the El Dorado Water Utilities
Pipeline Project under the authority of nationwide permits Nos. 7 and 12.
Respectfully submitted on September 27, 2012,
TULANE ENVIRONMENTAL LAW CLINIC
s/ Adam Babich
Adam Babich, D.C. Bar 382747
Elizabeth Livingston Calderon, La. Bar 31443
Tulane Environmental Law Clinic
6329 Freret Street
New Orleans, LA 70118
Phone: (504) 865-5789
Fax: (504) 862-8721
Email: ababich@tulane.edu
Counsel for the Ouachita Riverkeeper and
Save the Ouachita

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing pleading has been served upon counsel of record by
electronic means on September 27, 2012. I further certify that a copy of the pleading shall be
provided by U.S. Mail to counsel for any party who does not receive electronic notification of
filings.
_s/ Adam Babich_________________
Adam Babich, D.C. Bar 382747
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
)
)
Plaintiffs,
)
)
v.
)
)
LIEUTENANT GENERAL THOMAS P.
BOSTICK, Commanding General and Chief )
)
of Engineers, U.S. Army Corps of
)
Engineers, et al.,
)
Defendants.
)

OUACHITA RIVERKEEPER, INC., et al.,

Civil Action No. 12-803 (CKK)

STATEMENT OF MATERIAL FACTS IN SUPPORT OF
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Rule 56 of the Federal Rules of Civil Procedure and Rule 7(h) of the Local
Rules of the U.S. District Court for the District of Columbia, Plaintiffs the Ouachita Riverkeeper
and Save the Ouachita respectfully submit the following statement of material facts for which
there are no genuine issues in support of their Motion for Partial Summary Judgment. It is
beyond dispute that:
1.

On June 15, 2010, El Dorado Utilities (a Defendant-Intervenor in this action)

submitted an application (the “Application”) for an individual permit under Clean Water Act §
404 to dredge and fill waters of the United States as part of the proposed El Dorado Pipeline
Project (the “Proposed Project”). See Application, attached, in relevant parts, at Exhibit B to
Pls.’ Mem. Supp. Summ. J.
2.

The Proposed Project “will impact approximately 16.62-acres of palustrine

wetlands.” Corps’ Project Evaluation, dated July 30, 2010, p. 1 (Project Description), (the
“Corps’ Project Evaluation,” attached at Exhibit A to Pls.’ Mem. Supp. Sum. J.).
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3.

The “loss of wetlands functions and services” for 16.62 acres, see id., includes at

least twenty-eight wetland areas, thirteen of which are each—standing alone—larger than half an
acre, see Application, Mitigation Plan, Table 2 (Wetland Areas Requiring Mitigation), Ex. B to
Pls.’ Mem. Supp. Summ. J., p. 14.
4.

The Proposed Project’s “pipeline will cover approximately 23.5 miles and will

require a 50 ft wide right-of-way clearing.” Application, § 18 (Nature of Activity), Ex. B to Pls.
Memo. Supp. Summ. J., p. 6.
5.

The Proposed Project’s “right-of-way will require complete vegetation clearing

along the entire length of the pipeline.” Application Cover Letter, dated June 14, 2010, Ex. B to
Pls. Mem. Supp. Summ. J., p. 1.
6.

On July 30, 2010, the Corps authorized and verified the Proposed Project (the

“Authorization,” attached at Exhibit D to Pls.’Mem. Supp. Summ. J.).
7.

The Corps made its “authorization . . . contingent upon the successful completion

of the mitigation as described in [the application’s] mitigation plan.” Authorization, Ex. D to
Pls.’ Mem. Supp. Summ. J., p.1.
8.

The Proposed Project’s mitigation plan “proposes to mitigate for the loss of

wetland functions and services by purchasing 163.0 mitigation credits or 36.98 acres from [a
mitigation bank].” Corps’ Project Evaluation, (Project Description), Ex. A to Pls.’ Mem. Supp.
Summ. J.
9.

The Corps’ Project Evaluation for the Proposed Project, Ex. A to Pls’ Mem. Supp.

Summ. J., explained the Corps’ mitigation calculation, as follows:
a.

“7. Total Impacts Requested:

b. “8. Total Impacts Permitted:

16.62 Acres Forested Scrub Shrub”
16.62 Acres
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10.

c. “9. Total Mitigated:

36.98 Acres or 163-Credits”

d. “10. Net Loss:

0.00 Acres”

The Corps applied nationwide permit No. 12 to authorize the pipeline portion of

the project.
11.

The Corps applied nationwide permit No. 7 to authorize the diffuser portion of the

project that would be built into the Ouachita River.
12.

On July 18, 2012, the Corps approved a modification of the Proposed Project,

which became “a part of the original authorization” (the “Modified Authorization,” attached at
Exhibit C to Pls.’ Mem. Supp. Summ. J, p. 1.
13.

The Modified Authorization approved a pipeline route change that increased

adverse wetland impacts by 7.05 acres to a total of 23.65 acres of wetlands. Modified
Authorization, Ex. C to Pls.’ Mem. Supp. Summ. J., p. 4, 9.
14.

The pipeline developer agreed to purchase an additional 78 credits from a

mitigation bank to offset the increased losses from the modified pipeline route. Id.
15.

The Corps did not conduct or require an Environmental Assessment or an

Environmental Impact Statement under the National Environmental Policy Act to determine
whether the Proposed Project has a significant impact on the human environment.
16.

The Corps did not require public notice for the Proposed Project and did not

provide an opportunity for public participation in the permitting process.
17.

The Proposed Project will injure the Plaintiffs members’ enjoyment of the areas in

and around the Proposed Project’s pipeline route.
18.

The lack of public notice and opportunity for public participation in the Corps’

decision-making on the Proposed Project injures Plaintiffs’ members.
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19.

These injuries are fairly traceable to the Corps’ authorization and verification of

the Proposed Project under nationwide permit Nos. 12 and 7.
20.

This Court may redress the injuries of Plaintiffs and their members through the

relief requested.
Respectfully submitted on September 27, 2012,

TULANE ENVIRONMENTAL LAW CLINIC
s/ Adam Babich
Adam Babich, D.C. Bar 382747
Elizabeth Livingston Calderon, La. Bar 31443
Tulane Environmental Law Clinic
6329 Freret Street
New Orleans, LA 70118
Phone: (504) 865-5789
Fax: (504) 862-8721
Email: ababich@tulane.edu
Counsel for the Ouachita Riverkeeper and
Save the Ouachita

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing pleading has been served upon counsel of record by
electronic means on September 27, 2012. I further certify that a copy of the pleading shall be
provided by U.S. Mail to counsel for any party who does not receive electronic notification of
filings.
_s/ Adam Babich_________________
Adam Babich, D.C. Bar 382747
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.'

DEPARTMENT OF THE ARMY

~~~~~~~

VICKSBURG DISTRICT, CORPS OF

~~~
,~

REPLY TO
ATTENTION OF:

ENGINEERS
4155 CLAY STREET
VlCKSBURG, MISSISSIPPI 39183-3
435

July 18, 2012
Operations Division
SUBJECT: Permit Modifi
cation for the Construct
E1 Dorado Water Utilit
ion of the
y Pipeline Project, Loc
ated .in Union
County, Arkansas

Mr. Larx.y Washington
~?]_ Dorado Water Utilit
y
500 North Washington Str
eet
~;1 Dorado, Arkansas 717
30
Dear Mr. Washinc~tan:
I refer to your :recent
request to modify your
the Army permit (subject
Depa.rtmPnt of
above) 'to reflect the cha
nc~e~ as
described in your letter
and as shown on the ~,nclo
sed maps
(enclosure 1).
The requested modification
of the subject permit is
approved. Please retain
hereby
this letter and enclosure
with your
permit file, since it wil
l become a part of the ori
ginal
authorization. Also, the
Special, General, and Reg
ional
Conditions of the Permit sti
ll apply to your modified
(enclosure 2).
project
This authorization for the
proposed modification was
upon a preliminary determ
based
ination that there may be
jurisdictional
areas on the property subjec
t to regulation pursuant
to Section
10 of the Rivers and Harbor
s Act of 1899 and/or Sectio
n 404 of
the Clean Water Act. An app
eals form has been enclosed
review (enclosure 3).
for your
The Vicksburg District Regula
tory Branch is committed
providing quality and timely
to
service to our customers.
In an
effort to improve customer
service, glease take a mom
ent to
aamplete the Customer Servic
e Survey found on our vreb
site at
http://pert.nmp.usace.army.
mil/survey.ht~l. If it is
more
convenient for you, please
template and return the enc
losed
postage-paid post card (enclo
sure 4).

Plaintiffs' Exhibit C
Page 1
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-z-

Please be advised th
at any deviation fr
location of the mo
om the plans or
dified work must be
approved by this of
prior to the commen
fice
cement of any work.
Thank you fir advising
us of your plan
plans for the propos
ed work, or i:~ the pr s. If you change your
comply with the cond
oposed work does no
itions of these Nati
t
onwide Permits, pl
contact Mr. Mike Mill
ease
er, telephone (601)
63
(601) 631-5459, or email address: regula 1-5 99, fax
In any future corres
tory@usace.army.mi
l.
po
rifer to identificati ndence concerning this p.roject', please
on no. MVK-2009-123
6,
I ~m forwarding a co
py of this letter to
5eriior Scientist, GB
Mr. Greg Phillips,
MC and Associates, 21.
9 Brown Vane, Bryant
Arkansas 720 2; and
,
Ms. Z~oretta Reiber, Ar
kansas nepar~ment of
Environmental Qualit
y, 5301 Northshore Driv
Arkansas 72118-5317.
e, NortY~ Little Rock
,
Sincerely,

David I.~ofto
Chief, Permit Section
Regulatory Branch
Enclosures

Plaintiffs' Exhibit C
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2'9 Brown Lane

Bryant, AID 12022

(501)847.7077

(501) 847.7943 fix

~~

..Vl
May 22, 2012

Mr. David Lofton
U.S. Army Corps of Engineers
Vicksburg District
ATfN; CEMVK— t~D-F'
4155 East Clay Street
Vicksburg, MS 39183-3435
RE:

F:evised f oute addendum td USACE Seckion 404 Permit for EI
Doredo Water Utilities Pipeline to the
Ouachita River - MVK-20U9-1236
GBMc No. X007-03-200

Mr. Lofton:
(~n July 30, 2010 the USACE Vicksburg District office authori
zed the construction of the EI Dorado
Water Utilities Pipeline Project in EI Dorado (Union bounty), Arkans
as under NWP 12. and 7 During the final
topographic and cultural resources surveys, the joint pipelin group
e
determined that changes in the route would
be necessary to accommodate a historical site, surface obstruc
tions, and previously unidentified underground
features. Thy new route was finalized on or about April 27, 2012.
There was a new section ~f the new route
(hence forth referred to as the revised route) that intersected
wetlands andlor channels that had either not
previously been delineated, or had not been delineated in the area near
the intersection with khe revised pipeline
right-af-way (FLOW). In addition, there were several locations the revised
route transected a wetland that had
already been delineated and permitted, but the route shifted enoug
h that the linear distance of the wetland
crossing needed to be revised.
This letter provides an overview of tr~~ project and additional informa
tion that should allow the USACE
to re-issue a permit authorization covering the revised route. This letter
serves as an addendum to the permit
application that was submitted in June 2010 and resulted in the permit authori
zation from the USACE of July 30,
2010(USAGE Tracking No. 2(105-1236).
Overview
The EI Dorado Water Utilities Pipeline Project(the Project) consists of
the construction of an
underground force main pipeline and collection lines from the EI Dorado
Water Utilities' North and South
WastewaterTreatmentfacilities, plus three industries(Lion Oil Compa
ny, Great Lakes Chemical Corporation, EI
l7orado Chemical Company)to convey up to 20 million gallons per
day of treated effluent to a multi-port
subsurface diffuser installed in the Ouachita River below the H. K. Thatch
er Lock and Dam.
The network of collection lines and trunk lines is approximately 28 miles
+n total length. The pipeline will
be constructed of bell and spigot PVC pipe and ranges from 12-inches
for the smallest collection line up to 30inches in diameter far the common trunk line. A lift station will be constr
ucted at each of the five connections to
the network to provide sufficient head to transport treated water to the
Ouachita River without the need for
supplemental lift. No wetlands or WOUS impacts occur at the propos
ed lift station construction areas. The
pipeline will be installed by trench excavation except in areas of inundat
ion, where the pipeline will be installed
underground by horizontal directional drilling. Horizontal directional drilled
and pipeline segments underneath
highway/railroad crossings wilt be constructed using fusion welded high
density polyethylene(HDPE) pipe. The
minimum ground cover over the top of the pipeline will be 3'. In WOUS
identified in the submitted report the
construction area will be returned to pre-existing contours and elevati
on and thus no permanent lass as defined
by the USAGE (dredging or placement of fill) will occur.
The multi-port diffuser outfali structure will be constructed of fusion welded
HDPE tapering from 36inches to 8-inches in diameter and will extend approximately 80 feet
from the top of bank into the Ouachita
River. The diffuser will be emaedded approximately 4 feet below the
floor of the river and will be protected from
scour by the placement of 18-inch stone arou nd the diffuser. Ten HDPE
risers with 6-inch diameter discharge
nozzles will extend two feet above the floor of the river. The area excava
ted far the placement of the diffuser

UBM"~ Associates

Straleaic

[nv~ronmental

Services
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Mr. David Lofton
May 22, 2012
Page 2
and embedment will be restored to pre-existing conto
urs;
River. R warning sign will be installed at the rive►' edge no dredge or permanent fill will occur in the Ouachita
s
noting the presence of the underwater structure.
The Project route follows existing rights-af-way where
possible to minimize the impact of construction.
The pipeline will have a 30' permanent easement for the
entire length that will be cleared as necessary and
maintained. An additional 20' temporary construction
ease
equipment/materiai access during installation of the pipeli ment has been acquired to facilitate
impacted by the operations will tie revegetated and resto ne. Upon completion of construction, ail areas
red in accordance with the requirements of the
Arkansas Department of environmental Qualify permit
for construction activities. For USACE permitting
purposes, a 50' wide impaot was conservatively assu
med
be maintained and will eventually revert to their preconstru even khough the temporary easement areas will not
ction habita
The construction activities authorised by Permit MVK- 009- t.
1236 and proposed by this submittal result
in no permanent loss at wetlands, However, the cleari
ng and establishment of a permanent 30' RAW will result
in the conversion of forested wetlands to emergent veget
ation Ur scrub/shrub wetlands for which compensatory
mitigation is necessary. MVK-2Q09-1236 authorized the
conversion of 16.6 acres afwetlands(14,479 linear
feet, 50' wide corridor)for installation of the Ouachita
Pipeline. Compensatory mitigation was provided for the
Project in the form of 163 credits acquired from the Lowe
r
of the 16.6 wetland acres from forested to emergent veget Cutoff Creek Mitigation Bank to offset the conversion
ation
descrit~ed in the submittals for MVK-2009-1236 (.tune 2010 (PFQ to PSS}, However, the pipeline RAW
) has been adjusted as indicated in Section 1.0 and
will now result in impacts(but no permanent I~ss) to
a total of 23.65 acres of wetlands, or an increase of 7.05
acres. EI Darada Water Utilities has entered an agreement
Cutoff Creek Mitigation Bank for the additional impacts from to purchase 78 additional credits from the Lower
the curre
We appreciate the opportunity to provide information regar nt ROW changes.
Water' Utilities. If you or your staff have any questions regarding ding this Project on behalf of EI Dorado
this matter, please contact me, Greg Phillips ar
Brad Phillips.
Sincerely,
~~~~~
Chuck Campbe , P.E., EM
PrincipailSenior Engineer
Cc:

Mike Miller-USAGE

UBM`~ ~ Associates

Strategic

Environmental

Services
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route)

—

—

Change
Positive Effect
1 -Shift of pipeline segment North away from
Avoidance of wetlands 21,22, 23, 24
Hwy 63 corridor.
2 —Moved line around wetland 32
Avoided impact to wetland 32.
3 — Pipeline shift to avoid cultural resources
Avoided cultural resources and crossing of
near wetlands 34, 35, 36
wetland 35
4 — Shifted route in area that crosses wetland
Avoided wetland W5
9 to the east.
S Shifted a large section of the feeder line to none
GLCC in order to avoid interference with
existing underground brine lines
6 Shifted a section of the feeder line to Lian
Reduced linear distance of impact to wetland
Oil to the south so it could run in an existing
12.
cleared right-of-way.
7 — Shifted the west terminus of the feeder
Reduced linear distance of impacts to wetland
line to EDCC to the north sa that an existing
1.
right-of-way could be entered in less linear
distance.
8 — Several other slight shifts in the pipeline
Shifts that reflect decreases in impact are
position were made,some decreased linear
generally due to the new route beitlg iI1
impacts others increased linear impacts
already cleared land_

Summary of main changes to the Ouachita Pipeline Route (the revised

Shifts that increase impacts are generally
due to them now being in areas that
require mechanized land clearing.

none

none

Increased impact to wetlands 13, 14, 15,
16

Negative Effect
Crossing of new wetlands W6, W7, W8,S9,
W10, W11
none
Increased impact length in wetland 34 and
36
Increased impact length in wetland 9
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Jurisd~ctionai Determinatia~ and Addit~nal Permitting
information f~ the Revised Route to the Ouachita Pipeline
Addendum to USACE Project No. 2009-1236

Prepared for:

EI Dorado Water Utilities
500 North Washington
EI Dorado, AR 71730

Prepared by:
GBM`~ Associates
219 Brown Lane
Bryant, AR 72022

May 21, 2012
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1.0 INTRODUCTION
On July 30, 2010 the USACE Vicksburg District
Office authorized the
construction of the EI Dorado Water Utilities Pipeline
Project in EI Dorado (Union
County), Arkansas under NWP 12 and 7. During the final
topographic and cultural
resources surveys, the joint pipeline group defermined that
changes in the route would
be necessary to accommodate a historical site, surfa
ce obstructions, and previously
unidentified underground features. The new route was
finalized on or about April 27,
2012. There was a new section of the new route (hence forth
referred to as the revised
route) that intersected wetlands and/or channels that
had either nat previously been
delineated, ar had nat been delineated in the area near
the intersection with the revised
pipeline right-of-way (ROW). In addition, there were sever
al locatians the revised route
transected a wetland that had already been delineated
and permitted, but the route
shifted enough that the linear distance of the wetland cross
ing needed to be revised.
This letter repart provides the necessary delineations
of Waters of the United
States (WOUS~ and additional information that should
allow the USAGE to re-issue a
permit authorization covering the revised route. This
letter report serves as an
addendum to the permit application that was submitte
d in June 2010 and resulted in the
permit authorization from the USAGE of July 30, 2010 (US
AGE Tracking No, 2Q091236).

2.0 PROJECT OVERVIEW
The EI Dorado Water Utilities Pipeline Project (the Proje
ct) consists of the
construction of an underground force main pipeline and
collection lines from the EI
Dorado Water Utilities' North and South Wastewater Trea
tment facilities, plus three
industries (Lion Oil Company, Great Lakes Chemical Corpo
ration, EI Dorado Chemical
Company) to convey up to 20 million gallons per day of
treated effluent to a multi-part
subsurface diffuser installed in the Ouachita River below
the H. K. Thatcher Lock and
Dam.
The nefinrork of collection lines and trunk lines is approxim
ately 28 miles in total
length. The pipeline will be constructed of bell and spigo
t PVC pipe and ranges from 12inches for the smallest collection line up to 30-inches in
diameter for the common trunk
line. A lift station will be constructed at each of the five
connections to the network to
provide sufficient head to transport treated water to the
Ouachita River without the need
for supplemental lift. The pipeline will be installed by
trench excavation except in areas
of inundation, where the pipeline will be installed unde
rground by horizontal directional
drilling. Horizontal directional drilled and pipeline segm
ents underneath
highwaylrailroad crossings will be constructed using fusio
n welded high density
polyethylene (HDPE) pipe. The minimum ground cove
r aver the top of the pipeline will
be 3'. In WOUS identified in this report, the constructi
on area will be returned to preexisting contours and elevation and thus no permanen
t loss as defined by the USAGE
(dredging or placement of fill) will occur.
May 21, 2012
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The multi-port diffuser outfall structure will be constructe
d of fusion welded HDPE
tapering from 36-inches to 8-inches in diameter and will
extend approximately 80 feet
from the top of bank into the Ouachita River. The diffuser
will be embedded
approximately 4 feet below the floor of the river and will
be protected from scour by the
placement of 18-inch stone around the diffuser. Ten HDPE
risers with 6-inch diameter
discharge nozzles will extend two feet above the floor of
the river. The area excavated
for the placement of the diffuser and embedment will
be restored to pre-existing
contours; no dredge or permanent fill will occur in the Ouac
hita River. A warning sign
will be installed at the river's edge noting the presence
of the underwater structure.
The Project route follows existing rights-of-way where possi
ble to minimize the
impact of construction. The pipeline will have a 30' perm
anent easement for the entire
length that will be cleared as necessary and maintained.
An additional 20' temporary
construction easement has been acquired to facilitate equip
ment/rnaterial access during
installation of the pipeline. Upon completion of constructi
on, all areas impacted by the
operations will be revegetated and restored in accordan
ce with the requirements of the
Arkansas Department of Environmental Quality permit for
construction activities. For
USACE permitting purposes, a 50' wide impact was conse
rvatively assumed even
though the temporary easement areas will nat be maintain
ed and will eventually revert
to their preconstruction habitat.
The construction activities authorized by Permit MVK-200
9-1236 and proposed
by this submittal result in no permanent loss of wetlands
. However, the clearing and
establishment of a permanent 30' ROW will result in the
conversion of forested wetlands
to emergent vegetation or scrub/shrub wetlands for whic
h compensatory mitigation is
necessary. MVK-2009-1236 authorized the conversion
of 16.6 acres of wetlands
(14,479 linear feet, 50' wide corridor) for installation ofi
the Ouachita Pipeline.
Compensatory mitigation was provided for the Project in
the form of 163 credits
acquired from the Lower Cutoff Creek Mitigation Bank
to offset the conversion of the
16.6 wetland acres from forested to emergent vegetation
(PFO to PSS). However, the
pipeline ROW described in the submittals for MVK-200
9-1236 (June 2010) has been
adjusted as indicated in Section 1.0 and will now resul
t in impacts (but no permanent
loss) to a total of 23.65 acres of wetlands, or an incre
ase of 7.05 acres. EI Dorado
Water Utilities has entered an agreement to purchase
78 additional credits from the
Lower Cutoff Creek Mitigation Bank for the additional
impacts from the current ROW
changes.

3.0 StNYIMARY OF ROUTE I~IAH~ES
Figure 1 provides an overlay of the original route
that was permitted and the
revised route (both with 50' wide ROW). The major
ity of the route revisions occurred
due to minor obstacles that needed to be avoided (hom
es, historic sites, open water
bodies, etc.). These revisions generally resulted in
only minor shifts in the pos~ion of
the pipeline. However, there were seven sections
of line (Figure 1) where significant
shifts occurred. The first section where a significan
t shift occurred was along the
Northwest thank line from EI Dorado Chemical Comp
any. The revision to the route in
May 21, zo~2
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this area (Wetland 1) was made to reach an existing
cleared ROW in less linear
distance, minimizing the amount of wetland that would
need to be cleared. The second
revised section was along the trunk line from Lion Oil.
This revision was necessary to
avoid a solid waste management unit(SWMU)on Lion
Oil property. The adjustment in
the pipeline route that was designed to avoid the
SWMU added additional linear
distance to the pipeline in Wetland 12 but allowed the revis
ed route to enter an existing
cleared RAW and minimize (actually decrease) the linea
r feet of new wetland that will
need to be cleared. The third section was along the trunk
line for Great Lakes Chemical
Corporation and was determined to be necessary due
to crowding of pipelines in the
original route ROW. The revised route shifts a portion the
pipeline south off the existing
cleared ROW into a wooded portion of wetlands that will
require additional land clearing
of wetland to accommodate more new ROWs. This
area of the revised route has a
significant change in wetland impacts. The fourth secti
on is along the pipeline in the
center of the route that had originally been praposed
to parallel a portion of the Highway
63 corridor. However, due to highway easement issues
the pipeline route was shifted to
the north approximately 1.5 miles. The shift in the
pipeline position removed the
crossing of four wetland areas (Wetlands 21, 22, 23 and
24), but added the crossing of
several streams and wetland areas (W6-W11) that
required additional delineation.
Delineation of these areas is discussed later in this repor
t. The fifth section of line was
in the eastern portion of the line at Wetland 32. This
wetland is now being avoided
entirely. The sixth section where the pipeline route was
revised significantly is near the
pipeline confluence with the Ouachita River, in Wetlands
34, 35 and 36. The pipeline
was revised in this area to avoid and preserve an ident
ified historic site. The seventh
and final section is along the southern trunk line north
of Hwy 82 and east of Hwy 167.
An adjustment was made to the route in this area to
avoid some industrial and private
property. This route adjustment was completed in a mann
er that allowed less wetland
to be impacted by avoiding Wetland W5 entirely. In
addition, the pipeline crossing at
Wetlands 8 and 9 was originally determined to not requi
re clearing. This no longer
appears to be the case, so these areas are now inclu
ded as impacted Wetlands
requiring mitigation.

May 21, 2012
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Figure 1 _ Revised (currenty pipeline route and associated Watsrs of the U.S., overlaid on ofd (permitted)
pipeline route.
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4.0 t~iEVI~IY ~E~IT~D/~LIII~AT~ WETI.AND3 OH
REVISED ROUTE
The majority of the revised pipeline route runs thro
ugh upland areas nr is
represented by on(y minor position shifts where it enco
unters WOUS. Where the
pipeline revised route runs through previously delineated
wetlands, in areas where the
pipeline position has shifted only minimally, new desk
top measurements have been
made to revise the linear distance the pipeline transects
a wetland area. Thy new linear
distances are based on hydric soil boundaries and
topography, consistent with the
method used in the initial permit application. Vllhere the
pipeline revised route passes
fihrdugh new wetland areas (not previously delineated
), these areas were delineated in
the field and are described later in this report.
An update of the linear distance each wetland is transected
and the total impact
to WOUS for each affected wetland are provided
in Table 1. Updates in linear
distances have been made to many of the existing (alr
eady permitted) wetfa~d areas. A
to#al of 6 new wetland areas (W6-W11) are naw cros
sed by the pipeline, and were
delineated and added to Table 1. Seen wetland area
s (21-24, 32, 35 and W5) were
eliminated from Table 1, as they were no longer cros
sed by the revised route. Linear
distances provided in Table 1 reflect the dist~;~ces wher
e perma~ient impact will accur,
i.e. areas that will require mechanized land clearing
of the ROVV in each wetland. The
pipeline route will require a 30' permanent cleared
ROW, and 20' of temporary (for
construction) ROW. To be conservative the entire 50'
ROW was assumed to be cleared
permanently (10+ years) in most areas. To see
total distance of wetland crossed,
including temporary impacts and permanent impacts
from land clearing, refer t~ the
tables provided in Appendix A.
The current permit authorization and associated mitig
ation covers permanent
impacts (land clearing) to wetlands totaling 163 credi
ts. The revised route requires
mitigation credits totaling approximately 241 credits,
a net increase of 78 mitigation
credits, all due to mechanized land clearing in wetl
ands. Figure 1 and the figures
included in Appendix B display the entire revised route
as compared to the previous
route that was initially permitted.
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OfA

OfA

7

16a

BbA

6

OfA

BbA

5

15

G A

4

G A

G A

3

14

G A

2

G A

OfA

1

13

Type

Soil

d.0

O.Q

0.0

0.0

870.0

O,p

0.0

0.0

0.0

0.0

407.8

1134.6

267.0

354.0

0.0

67 .0

(Cleared)
Length
ft

Original
impacted

0.0
-564.8

a.0
305.2

479.0

0.0

0.0

479.0

700.0

700.0

915.1

369.2

369.2

915.1

481.9

481.9

1700.4

27.5

435.3

1700.4

-433.5

701.1

238.0

-267.0

0.0

238.0

-140.5

213.5

-184.6

492.4
~'~

Change
~ft~

Length
~~j

~'~

Net
Length

Revised
impacted

25.0

25.0

5Q.0

50.0

50.0

50.0

50.0

50.0

50.Q

5~,0

5p.p

50.0

50.4

50.0

S~.Q

50.0

Cleared
(n~

ROW
Width

S~~mmary of wetlanAG impacted by the revised ni~eline route

ID

Tahlp ~

a.27

a.~;f

1.95

Q.27

0.35

0.00

aaQQ

Q.80

0.42

0.55

0.5~

(I.SG

~J_00

025

0.0~

x.57

(5D'
ROW)

Acres
Impacted

W
92° 40.948'
W
g2° 40.773'
W
92° 40.487'
W

N
33° 11.199'
N
33° 11.178'
N
33° 11.166'
N

33° 11.455'
N
33° 11.293'
N
33° 11.584'
N
33° 11.232'

82° 38.928'
yy
92° 39.405°
W
92° 40.336'
W
92° 41.499'

33° 12.079`
N

33° 1x.076'

92` 39.867'

9~° 37.51 ~
V1P

33° 15.333`
fV
33° 'i~.086'
N

92° 40.866'
W
92° 40.6Q2'
W
N
3~° 14.905'
N
33° 14.659'
N
33° 14.053'
iV
33° 12243'
N

33° 15.370'
N

92° 40.$95'
W

W
92° 3$,499°
IN
92° 38.088'
W
37.140'
92°
W
g2° 37.098'
W

lat

long

PF01

PF04

PF04

PSS1

PSS1

PF01

PFU1

PF04

PF01

PSS1

PF~1

PSS1

PSS1

PSS1

PSS1

PSS1

Wetland Type
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G A

BbA

21

32

BbA

20

BbA

OfA

19

31

G A

18

BbA

OfA

17

30

G A

16b

BbA

OfA

ID

29

Sofl
Type

161.8

105.6

465.8

762.7

454.7

131.4

2'8.8

274.8

0.0

326,0

411.5

0.0

729.1

490.4

212.5

358.4

600.0

Original
Impacted
(Cleared)
Length
R

0.0
68.8
-4.0
33.3
-216.2

0.0
339.6
274.$
164.7
238.5

-161.8

-326.0

0.0

0.0

-411.5

0.0

-7.9

0.0

0.0

97.7

-187.1

542.0

-8.4

-206.8

2$3.6

458.4

400.9

613.4

-69.6

102.9

461.3

693.1

517.0

Net
Length
Change ~
(ft)

1117.0

Revised
Impacted
Length
eft}

50.0

50.0

50.0

50.0

50.0

50.0

5Q.0

50.0

50.0

50.0

5Q.0

50.0

50.0

50.0

50.0

50.0

SC.~

ROW
Width
Cleared
(ft)

OeQO

Q.19

0.53

0.80

0.27

fl.19

0.32

0.39

0.00

0.00

O.OA

p,00

x.62

Q.33

0_ T~J

0.~3

128

Acres
Impacted
(50'
ROW)
~2° 40.152'
W
92° 39.856'
W
~2° 39.933'
W
9z° 39,961'
W
g~° 39.960'
W
92° 34.897'
W
92° 34.679`
W
92° 34.160'
W
92° 33.774°
W
g2° 33.061'
W
92° 32.816'
W
~2° 32.636'
W
9~° 31.876'
W
92° 30.66E'
W
g2° 3Q.28G''
W
92° 30.064'
W
2x•691'
9~°
W

ion
g
33° 11.105'
N
33° 't 0.702`
IV
33° 10.888'
N
33° 10.965'
N
33° 11.086'
N
33° 13.309'
N
33° 13.339'
N
33° 13.556'
N
33° 13.798'
N
33° 14.320'
N
33° 14.499'
N
33° 14.630'
~!
33° 15.151`
N
33° 15.911'
~!
33° 16.154'
N
33° 16.289'
N
33° 16.523'
N

Iat

PF~4

PF01

PF01

PF04

PF01

PF04

PF04

PF04

PSS1

PSS1

PSS1

PSS1

PFC?4

PF04

PFQ4

PF04

PF01

Wetland T
y~
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G A

G A

G A

G A

UnA

Bibb

Bibb

WarS

Am

G A

OfA
g~q

BbA

G A

BbA

BbA

ID

33

34

35

36

37

W1

W2

W3

W4

W5

W6
W7

W8

W9

W10

W11
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Totals:

Soit
Type

656.8
0.0
440.0
98.7

1565.4
d•0
1957.1
1358.9

168.7
50.Q
441.8
521.7
993.2

0.0

0.0

0.0

d•0

Q-4
20442

559.4

0.0

13890

~"
0.0

-

"~

6551

993.2

521.7

441.8

50.0

168.7

559.4

~•~
-200.0

0.0

Q-~

-23.0

0.0

93.3

387.0

Net
Length
Change
(ft}

Revised
Impacted
Length
~h~

Z~•0

-'

-

-'

410.0

1290.2

'!517.1

0.0

908.6

93.3

Original
Impacted
(Cleared)
length
ft

50.4

50.0

5b_Q

50.0

50.0

5Q.0

-~
50.0

-

~-

50.0

5~.0

50.0

50.0

50.0

50.0

ROW
Width
Cleared
(ft)

23.65

(;,6{3
~.~q

0.06
p.5~

0.19

0.64

0.00

0.00

0.76

023

~_~4

7.59

225

0.00

1.80

0.11

Ares
Impacted
~5p~
ROW)

92.56535

92.5634

92.58353

92.58625

92.59285

92.61235

92.62&18

92.62441

92.63284

92.n4880

33. 3715

3323494

33.23514

3323524

323519

33.23525

33.19600

33.18742

33.17832

33.17854

33.'i7870

33° 16.82'f'
N
33° 16.977`
N
33° 17.170'
N
33° 17.344'
N
33° 17.488'
N

92° 29218'
W
92° 28.968'
W
92° 28.661`
W
g2° Z8.383'
W
92° 28.197'
W
92.65247

lat

bong

~

PF01

PF~1

PF01

PF(~1

PF01

PSS1

PF01

PF01

PF01

PSS1

PS5'I

PF01

PF01

PSS1

PF04

PF04

Wetland Type
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5.0 IDENTIFICATION/~LIHEATIOH ~ NEW AREAS ALOHA
REVISED ROUTE
GBM° &Associates cor►ducted a jurisdictional
determination (JD) for the revised
route with the purpose of determining and deli
neating any jurisdictional WOUS The
revised route was assessed from the desk
top using prior wetland delineations
completed far the permitted pipeline route, aeri
al phofiographs, topographic maps, and
soil survey maps of the area. Desktop evaluati
on was used to determine new areas
along the revised route potentially containing
WOUS. The desktop analysis allowed
field investigation to be focused in those area
s most fike~y to contain streams and
wetlands treat had not previously been assessed
. Areas along the revised route where
streams and wetlands had previously been ident
ified/delineated were not assessed
further in the field during this effort.
The field assessment portion of the review v~ras
completed on December 12-13,
2011. in the week prior to the field assess
ment rainfall in excess of three inches was
received in the EI Dorado area. Tl~e entire
revised route, in the areas where new
stream or wetlands potentially existed was asse
ssed during the field visit. Fief effort
was focused in areas that displayed hydrophy
tic vegetation, hydric soil indicators, and
areas displaying the most potential for juris
dictional vuaters daring the desktop
evaluation. Assessment points included
streams and areas displaying wetland
characteristics.
Wetland hydrology indicators were obsenied,
primarily in the flood plain of
streams along the revised route. The ass
essment was not conducted during the
growing season as determined by methods sugg
ested in the Atlantic and Gulf Coastal
Plain Regional Supplement to the USA
CE 1987 Corps of Engineers Wetland
Delineation Manual. Field indicators of biologic
al activity as suggested in the Regional
Supplement (emergence of herbaceous
plants, appearance of new growth from
vegetative crowns, coleoptile/cotyledon emerge
nces from seed, bud burst on woody
plants, emergence or elongation of leaves on
woody plants, or emergence or opening of
flowers} were not observed during the site
visit. However, enough vegetative material
was still remaining to allow most of the domi
nant vegetation to be identified. Best
practical judgment was utilized when assessin
g wetland hydrology indicators for making
a determination of the presence or absence of
a wetland.
The pipeline will require a 50' wide ROW.
The revised route follows existing
pipeline ROW where possible or goes thro
ugh open fields, minimizing the need for
mechanized land clearing of new areas.
The revised route has two primary sections
that encounter new wetland areas and stream
crossings. The longest revised section
replaces a stretch of pipeline that was perm
itted to parallel the Hwy 63 corridor. The
revised location of this section now runs wes
t to east approximately 1.5 miles north of
Hwy 63(Section 4 in Figure 1). The second
primary section of the revised route occu
rs
in the south west portion of the pipeline alon
,
g the trunk line to Great Lakes Chemical
Corporation (Section 3 in Figure 1).
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The revised route crosses five stream
s (S1-S5) and six wetlands (Wetland
W11). Terrain along the majority of the
W6route is gently rolling hills with some flat
areas
near wetlands. Dominant adjacent lan
d use along the route includes
forested,
residential, and commercial/industrial
areas. Detailed discussion of each of the
se water
bodies, as well as their jurisdictional
status, is contained in the report sectio
ns that
follow.

5.1 Streams
A total of 5 streams were encountered alo
ng the alternate route. Each of the
streams was characterized to aid in
se
the determination of their jurisdiction
al
status.
Ordinary high water widths and dep
ths (OHWW and OHWD, respecti
vely),
latitude/longitude coordinates, and str
eam type for each of the streams are
tabularized
in Table 2. Locations of each of the
stream crossings are displayed in the
figures
located in Appendix B, field forms and pho
tos are located in Appendix C. Stream
s were
labeled as S1-S5.
Table 2. Summary of stream measurem
ents for the Ouachita Pipeline
Station
S1
S2
S3
S4
S5

Stream Name
Unnamed Trib to Flat Creek
Unnamed "Crib to Salt Greek
Unnamed Trib to Salt Creek
Unnamed Trib to Salt Creek
Unnamed Trib to Salt Creek

ONWW
(k)

OHWD
~ft~

4.0
15.0
7.0
8.0

0.5
3.0
1.3
2.3

4.0

0.3

revised route.

Latitude

Longitude

Stream
TY~

33.23525
33.23519
33.23514
33.23494
33.23715

92.61235
92.59285
92.58353
92.57634
92.56535

Ephemeral
Intermittent
Intermittent
Perennial
Ephemeral

Table 2 identifies each stream as
perennial, intermittent, or ephemeral
Perennial and intermittent streams are
.
generally considered relatively perman
ent waters
(RPWs) and are by definition jurisdic
tional. Ephemeral streams are only juri
sdictional if
a "significant nexus" to WOUS exists.
Tributaries S2, S3 and S4 are consid
ered perennial or intermittent stream
are all likely considered RPWs. RPWs
s and
contain flow year round or have con
tinuous flow
at least seasonally and are considered juri
sdictional WOUS. These streams
are typical
meandering low gradient gulf coastal
streams with good floodplain connec
tion and
sandy or silticlay bottom substrates.
Tributaries S1 and S5 are epheme
ral first order streams that should
considered non-RPWs. Non-RPWs are
be
considered jurisdictional WOUS. if the
y contain
a "significant nexus" to a W~US. S1
and S5 have very small channel size
and appear
to carry very {ow flow volumes, and
therefore, may not be considered
to have a
"significant nexus". S5 is the least dev
eloped of the two ephemeral stream
s and is only
a swale at the location the pipeline RO
W will cross. However, each of the
five streams
is located in wetlands so any impacts
associated with the stream crossing
are captured
in the wetland impact acreage provid
ed in Table 1.
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5.2 Wetlands
Wetland determination was based on the thre
e diagnostic characteristics
(wetland hydrology, hydrophytic vegetation, and
hydric soils) outlined in the United
States Army Corps of Engineers {USAGE} Wetlands
Delineation Manual (1987 Corps
Manual) and the Interim Regional Supp{ement
to the Corps of E~~gineers Wetland
Delineation Manual: Atlanfiic And Gulf Coastal Pfai
n Region. For an area fa be
considered ~ wetland it is required, under mast circ
umstances, to meet each of the
three diagnostic criteria.
A total of seven areas were identified as having
the potential to be considered
wetlands based on aerial photographs, topographic
maps, sail survey maps, and initial
field observations. Routine wetland determinatio
ns were performed in each of these
areas to determine the presence or lack of wetl
and characteristics. 1Netlands were
deterrr~ined to exist at six Wetlands W6-W11)
of the seven identified areas.
Boundaries for each wetland were found to foll
ow the boundary of the hydric soils
mapping unit which were noted in the field
by changes in topography such that
hydrology indicators were eliminated. Wetland
numbering (identification) provided in
this report follows that ~f the original permit applicat
ion, picking up the numbering where
the original route left off (i.e. the last report ende
d at W5 so this report picks up at W6.)
Summary discussion of the routine determin
ations and delineations for each of the
wetland areas follows. Figures located in Appe
ndix B show general locations and
delineations of each of the wetlands. Rout
ine determination field forms and
photographs are included as Appendix C.

5.2.1 Wetland 6(W6)
VV6 is a palustrine scrub shrub wetland in a depr
essional area fed hydrologically
by tributary S1 and direct rainfall. The area
appears to have been disturbed at same
point in the past, likely by oif exploration, and is
somewhat devoid of vegetation except
in the wettest areas (see photos in Appendix
C). The pipeline ROW cuts through the
north side of the barren area and intersects the
wetland. W6 was characterized at three
locations (points H,I,J) along the pipeline ROW
. Each of the points shared similar
sandy soils that demonstrated redoximorphic
characteristics. The mapped soil unit is
Oil Wasteland-Fluvaquents (OfA) which is
on the national hydric soils list. The
depressional area along the pipeline ROW disp
layed several features indicating that it is
flooded frequently including drift linesldepasi
ts, drainage pathways and geomorphic
position. Dominant vegetation included loblolly
pines, wax myrtle and American holly.
Several other herbaceous species occurred in
the wetter areas (particularly at Point J)
and included broom sedge and dog fennel. A
small rise near the western boundary of
the wetland does not exhibit hydrology indi
cators and the linear distance (120 ft.) the
pipeline follows the rise will be subtracted from
the total wetland length.
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5.2.2 Wetland 7(W7)
W7 is a palustrine forested wetland in the
floodplain of tributary S2. Though
there are sufficient trees in this wetland
to characterize it as "forested" some
areas of
the wetland are dominated by mostly eme
rgent species. W7 was characterize
d at
location E along the pipeline ROW. Much
of the area was either inundated or satu
rated
to the surface. Sails were silt loam or loa
my sand and displayed a depleted matrix,
The
mapped soil unifi is Bibb (BbA) which
is on the national hydric soils list.
Dominant
vegetation included svueetgum trees, btackg
um and wax myrtle. W7 is represented
as a
fairly good quality wetland and should
be directionally drilled during pipe
line
construction to protect wetland integrity.

5.2.3 Wetland 8(W8)
W8 occurs in a drainage Swale and is classifi
ed as a palustrine forested wetland.
Point D was used to characterize this
site. Soils were saturated to the surf
ace and
displayed a high water table and obvious
drainage pafterns. Sails were characte
rized
as silt loam with a depleted matrix. Poin
t D is in the Darden (DdC) soil complex
but the
soil characteristics observed in the fiel
d are more similar to the Bibb soil comple
x which
is immediately down gradient of the poinf
i. Dominant vegetation rear the poinfi
includes
~lackgum trees, sweetgum and American
holly.

5.2.4 Wetland 9(W9)
W9 is a palustrine forested wetland in the
floodplain of tributary S3. Indicators of
wetland hydrology at this site (Point C)
included saturation in upper 6 inches,
deposits up to a foot above the ground
drift
surface and water marks on trees. W9
is in the
Bibb soil complex and was field characte
rized as being a silt loam soil with a
depleted
matrix. Dominant vegetation included bla
ckgum trees, loblolly pine and American
holly.

5.2.5 Wetland 70(W10)
W10 is a palustrine forested wet{and in
the floodplain of tributary S4. Much of
the
area was inundated or saturated to
the surtace. Inundated areas were
mostly
dominated by emergent herbaceous spe
cies represented mostly by cattail.
Other
dominant vegetation included sweetgum
trees, water oak and wax myrtle. Soil
s were
characterized at Point B and were san
dy loam and loamy sand displaying a
depleted
matrix. Soils in the wetland area were map
ped as Guyton {GyA) soil complex, whi
ch is
on the national hydric soils list. W10 is
represented as a fairly good quality wetl
and and
should be directionally drilled during pipe
line construction to protect wetland inte
grity.
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5.2.6 Wetland 11 (W11)
W11 was characterized at Point F and was
determined to be a palustrine
forested wetland. The center of the wetland
was in a drainage swale that transected
the
pipeline ROW and forms tributary S5. Hydrol
ogy indicators included inunda#ion (in the
swale's center) water marks and water stai
ned leaves. Silt loam soils dominated with
a
depleted matrix. Point F falls in an area map
ped as Oil Wasteland-Fluvaquents, but
the
pipefin~; ROW also Grasses an area mapped
as Bibb soils (k~oth hydric) in proximity to
Point F, The area characterized was domina
ted by black willow trees, buttonbush and
sweetgum.

s.0 SUMMARY
The revised pipeline route was assess
ed in order to characterize/delineate
jurisdictional W4US (streams &wetla
nds). Delineated wetlands and stream
locations
are displayed in figures included in Append
ix B. The figures in Appendix B include
series of aerial images displaying the
a
overall revised pipeline route, stream
locations
and each individual wetland area (includi
ng new areas W6-W11 and their associat
ed
assessme~~t points).
A portion of fihe revised route is located
in pre-existing and maintained ROWS,
roadways, emergent wetlands, or open
water habitats and will require minimal
land
clearing for construction activities associat
ed with the pipeline installation. All dist
urbed
areas will be returned to pre-existing
conditions at project completion, and
no
mechanized land clearing is necessary
within these areas thus no mitigation
will
required in those areas.
be
Construction of the pipeline will not
result in any permanent change in
topography to waters of the U.S. All tre
nches will be backfilled according to cond
itions
promulgated in USACE Nationwide Per
mit No. 12 to meet pre-existing cond
itions or
directional boring wilt be utilized so no surf
ace disturbance wi11 occur. Intentions
are to
directional bore new Wetlands W7 and
W10. However, some level of mechan
ized land
clearing will be required in each wetland,
and compensatory mitigation will likely
be
required to offset impacts due to mechan
ized land clearing. Where mechanize
d land
clearing is necessary to establish a
Rt~W for maintenance access, mitigati
on will be
required to off-set the impacts resultin
g from conversion of forested wetland
to
emergent wetland. No permanent loss
of wetlands will occur in any area of this
project.
Approximately 78 additional mitigation
credits will be purchased from the Low
er Cut-off
Creek Mitigation Bank (or appropriate
alternative) in order to off-set impacts to
wetlands
along the pipeline ROW associated with
mechanized land clearing in wetlands alon
g the
revised pipeline route.

May 21, 2012

13

Plaintiffs' Exhibit C
Page 20

Case 1:12-cv-00803-CKK Document 43-6 Filed 09/27/12 Page 1 of 2

Plaintiffs' Exhibit D

Case 1:12-cv-00803-CKK Document 43-6 Filed 09/27/12 Page 2 of 2

Plaintiffs' Exhibit D

Case 1:12-cv-00803-CKK Document 43-7 Filed 09/27/12 Page 1 of 1

Plaintiffs' Exhibit E

Case 1:12-cv-00803-CKK Document 43-8 Filed 09/27/12 Page 1 of 3

Plaintiffs' Exhibit F

Case 1:12-cv-00803-CKK Document 43-8 Filed 09/27/12 Page 2 of 3

Case 1:12-cv-00803-CKK Document 43-8 Filed 09/27/12 Page 3 of 3

Case 1:12-cv-00803-CKK Document 43-9 Filed 09/27/12 Page 1 of 3

Plaintiffs' Exhibit G

Case 1:12-cv-00803-CKK Document 43-9 Filed 09/27/12 Page 2 of 3

Case 1:12-cv-00803-CKK Document 43-9 Filed 09/27/12 Page 3 of 3

Case 1:12-cv-00803-CKK Document 43-10 Filed 09/27/12 Page 1 of 3

Plaintiffs' Exhibit H

Case 1:12-cv-00803-CKK Document 43-10 Filed 09/27/12 Page 2 of 3

Case 1:12-cv-00803-CKK Document 43-10 Filed 09/27/12 Page 3 of 3

Case 1:12-cv-00803-CKK Document 43-11 Filed 09/27/12 Page 1 of 1

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
)
)
Plaintiffs,
)
)
v.
)
)
LIEUTENANT GENERAL THOMAS P.
BOSTICK, Commanding General and Chief )
)
of Engineers, U.S. Army Corps of
)
Engineers, et al.,
)
Defendants.
)

OUACHITA RIVERKEEPER, INC., et al.,

Civil Action No. 12-cv-803 (CKK)

ORDER
______________________________________________________________________________

Upon consideration of Plaintiffs’ Motion for Partial Summary Judgment, it is hereby
ordered that the motion is GRANTED. This Court finds that the Defendants’ authorization of
the El Dorado Water Utilities Pipeline Project violated the Administrative Procedure Act and
that Plaintiffs have standing to prosecute this suit. Defendants’ decision authorizing the El
Dorado Water Utilities Pipeline Project under nationwide permits Nos. 7 and 12 is VACATED,
and the Defendant-Intervenors are ENJOINED from constructing the El Dorado Water Utilities
Pipeline Project under the authority of nationwide permits Nos. 7 and 12.
.
Executed this ___ day of _________, 2012.

____________________________________
HON. COLLEEN KOLLAR-KOTELLY
UNITED STATES DISTRICT JUDGE
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