regulations.” [i.e., the State’s NSR regulations].
44192, 44200 n.2 (Aug. 18, 1998).

63 Fed. Reg.

See also 62 Fed. Reg. 52948,

52949 (Oct. 10, 1997) (granting final approval of Louisiana’s
NNSR program based, in part, on finding that L.A.C.
33:III.504.F.5 and 504.F.10 satisfy Section 173(c)(2) of the Act
by “prevent[ing] emissions reductions otherwise required by the
Act from being credited for purposes of satisfying the part D
offset requirements”).22
As a result, even if an ERC certificate has been validly
issued, LDEQ must certify the ERCs as surplus at the time the
credits are used to account for any new federal or state
statutes, regulations, or permits which establish new baseline
emission limits.

In addition, LDEQ must ensure that the ERCs

were not later relied upon to demonstrate attainment of any

22

In the course of discussing this petition with LDEQ, it
came to light that LDEQ has applied its regulations in a manner
that does not comport with EPA’s interpretation of the state’s
permitting and banking regulations regarding the applicability of
a “surplus when used” requirement. In EPA’s view, the language
of the state regulations is consistent with Section 173(c)(2) of
the Act, and it was on that basis that the Agency approved LDEQ’s
NSR regulations in 1997 and LDEQ’s banking regulations in 1999.
See, e.g., Section 173(c)(2) of the Act, 42 U.S.C. § 7503(c)(2),
which provides that “emissions reductions otherwise required by
[the Act] shall not be creditable as emission reductions for
purposes of any such offset requirement.” See also L.A.C.
33:III.504.F.10, which provides in part that “emission reductions
otherwise required by the Federal Clean Air Act or by state
regulations shall not be credited for purposes of satisfying the
offset requirement,” and L.A.C. 33:III.623.B.1, which provides
that “an ERC may be used to offset increased emissions from new
or modified sources in nonattainment or attainment areas in
accordance with L.A.C. 33:III.504.”
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federal or state ambient air quality standard.
EPA finds that the Georgia Gulf ERCs relied upon in Borden’s
permit are invalid for use as offsets for two reasons.

First,

when LDEQ issued Borden its permit on August 25, 1999, the
emissions reductions banked by Georgia Gulf were required by the
Clean Air Act and thus not eligible for use as offsets.

Second,

Georgia Gulf’s emissions reductions were not below the emissions
limit in the applicable SIP in effect at the time the application
to construct was filed and, again, not eligible for use as
offsets.
1.

Emission Reductions Required by the Clean Air Act
Cannot be Used as Offsets

Section 173(c)(2) of the Act, 42 U.S.C. § 7503(c)(2)
provides that “emission reductions otherwise required by [the
Act] shall not be creditable as emission reductions for purposes
of any such offset requirement.”

For example, EPA has explained

that “reductions required to meet [reasonably available control
technology] RACT and acid rain reductions pursuant to statutory
authority are not creditable for emission offsets.”
Reg. at 13498, 13552 (April 16, 1992).

57 Fed.

As to banked ERCs, this

means that the use of ERCs which were surplus some years ago when
they were banked, cannot be used as valid offsets if they are no
longer surplus at the time of use because of other regulations
enacted after the ERCs were banked.

See 65 Fed. Reg. 76576,

76569 (Dec. 7, 2000) (limited disapproval of Ventura County,
20

California’s State Implementation Plan for failing “to ensure
that ERCs are surplus to all requirements of the Act at the time
they are used, even though they were discounted at the time of
generation and even though [Ventura County] has not relied on the
ERCs for its attainment demonstration.”).

This helps ensure that

emission reductions required under current law are not undermined
by the use of outdated offsets that were placed in a bank before
the emission control requirements became effective.
The corresponding state regulation to Section 173(c)(2) of
the Act is L.A.C. 33:III.504.F.10.

This regulation states that

“emission reductions otherwise required by the Federal Clean Air
Act or by state regulations shall not be credited for purposes of
satisfying the offset requirement.”

L.A.C. 33:III.504.F.10 is a

statutorily mandated provision of the Louisiana SIP.
§ 7503(c)(2).

42 U.S.C.

EPA stated that this provision satisfied Section

173(c)(2) of the Act when it approved Louisiana’s NNSR rules.
62 Fed. Reg. at 52949.23
The application of the “surplus when used” requirement can
be illustrated by the following example.
has uncontrolled emissions of 300 TPY.

Assume that a source
A RACT regulation

promulgated in 1995 (and incorporated into the SIP) requires an
80% destruction efficiency (reduce VOC emissions by 80%, to 60

23

EPA also determined that L.A.C. 33:III.504.F.5
satisfies Section 173(c)(2) of the Act. 62 Fed. Reg. at 52949.
21

TPY).

The source installs controls which reduce VOC emissions by

95%, to 15 TPY.

A permit modification is issued which sets an

emission limit of 15 TPY.

The 45 additional tons of emission

reductions beyond those required by the RACT regulation in the
SIP are considered “surplus”,24 and then banked according to the
State’s banking regulations.25
Now assume that in 1998 a maximum achieveable control
technology (MACT) requirement is promulgated which requires a 95%
destruction efficiency (reduce uncontrolled emissions by 95%, to
15 TPY).26

A major source (located in a serious nonattainment

area) wants to build a new unit at an existing major source which
will emit 37.5 TPY (major modification).

Thus, it needs to

obtain 45 TPY in offsets (37.5 TPY x 1.2).
Table 1.

L.A.C. 33:III.504,

Since the 1998 MACT requirement requires a 95%

destruction efficiency, the 45 TPY credit in the bank is no
longer valid for use as offsets because those emission reductions
were required by the Clean Air Act in 1998.

Section 173(c)(2) of

the Act and L.A.C. 33:III.504.F.10 explicitly provide that

24

This example assumes the emission reductions met the
definition of “surplus emission reductions” in L.A.C. 33:III.605.
25

In Louisiana, sources must deposit emission reductions
in the bank in order to preserve them for use as offsets. L.A.C.
33:III.603. This example assumes that all other requirements for
banking emission reductions are met.
26

The 95% destruction efficiency is used as an example.
Many MACT regulations require a 98% destruction efficiency (e.g.,
40 C.F.R. § 63.113).
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reductions required by the Clean Air Act cannot be used as
offsets.

Therefore, the 45 tons which were previously banked are

no longer valid to be used as offsets.27
This is essentially what happened with respect to the
Georgia Gulf ERCs at issue here (if we assume for the moment that
the credits were valid when banked).

On October 13, 1995, LDEQ

issued a permit modification, designated as Permit 1267T(M-3) to
allow Georgia Gulf to construct a new purification column.

Six

months later, on April 18, 1996, LDEQ issued a permit
modification, designated as Permit 1267T(M-4) to allow Georgia
Gulf to expand the production capacity of the phenol/acetone
plant.

As part of the project, Georgia Gulf replaced the

Secondary Carbon Adsorbers with a new regenerative thermal
oxidizer (RTO).

Georgia Gulf also added an eighth oxidizer to

the phenol/acetone plant (a new emissions source within the
process unit).
These permit modifications (M-3 and M-4) triggered the
applicability of several federal and state emission control
requirements.

Perhaps most important, the emission reductions

achieved by installation of the RTO were required, in part, by
the waste gas disposal rule, L.A.C. 33:III.2115 (which requires a
95% control efficiency for VOCs), and the National Emission

27

L.A.C. 33:III.623.B.1 requires ERCs used as offsets to
comply with Louisiana’s NNSR regulations found at L.A.C.
33:III.504.
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Standards for Organic Hazardous Air Pollutants from Synthetic
Organic Chemical Manufacturing Industry (SOCMI) sources, 40
C.F.R. § 63.113 (incorporated by reference in L.A.C.
33.III.5122)(which requires a 98% control efficiency of total
organic hazardous air pollutants).

The addition of a new, eighth

oxidizer/reactor was subject to the requirements of the New
Source Performance Standards (NSPS) Subpart III (which require a
98% reduction of total organic compounds) (incorporated in L.A.C.
33.III.3003).

Further, the new purification unit and the

numerous distillation columns/towers that were modified or
replaced were subject to the requirements of the New Source
Performance Standards (NSPS) Subpart NNN (which require a 98%
reduction of total organic compounds) (incorporated in L.A.C.
33.III.3003).
Based on these new requirements, the 184.10 TPY of ERCs
banked by Georgia Gulf in 1995 must be re-evaluated pursuant to
section 173 of the Clean Air Act and the state’s permitting and
banking regulations to determine the extent to which the earlier
emission reductions may now be required by federal and/or state
law.28

This evaluation was not conducted by LDEQ prior to

issuance of Borden’s permit on August 25, 1999.

Further, there

is no indication that the RTO emission limit is more stringent
than the 98% level of control requirements triggered by Georgia

28

As discussed at supra, footnote 20.
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Gulf’s expansion.

As such, the ERCs relied upon in Borden’s

permit appear to be otherwise required by law and thus were
invalid for offset purposes.
2. Emission Reductions Must be Below the Emissions
Baseline in the SIP in Order to be Used as Offsets
The other requirement that must be considered in determining
the validity of ERCs for use as offsets is the “baseline” for
calculating ERCs.

EPA regulations require each SIP to:

provide that for sources and modifications subject to
any preconstruction review program adopted pursuant to
this subsection the baseline for determining credit for
emission reductions is the emissions limit in the
applicable SIP in effect at the time the application to
construct is filed.
40 C.F.R. § 51.165(a)(3)(i).

LDEQ has incorporated 40 C.F.R.

§ 51.165 into its banking regulations.29

This provision provides

that the permitting authority must determine the appropriate
baseline below which offsetting emissions are obtained by using
the emission limitations set forth in the SIP.

This means that

the amount of emissions which can be used as offsets from a
source will be based on emission reductions below these SIP
limits.30
29

Specifically, L.A.C. 33:III.601.A provides that “this
regulation [ERC banking regulations] does not alter new source
review requirements nor exempt owners or operators from
compliance with applicable preconstruction regulations in accord
with 40 C.F.R. § 51.18 . . . [recodified as 40 C.F.R. § 51.165].”
Therefore, L.A.C. 33:III.601 requires compliance with
51.165(a)(3)(i).
30

Since the example below provides an emission limit for
(continued...)
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This can also be illustrated by the prior example, this time
focusing on how new SIP limits affect the baseline for
determining surplus credits.

Again assume that a source has

uncontrolled emissions of 300 TPY.31

A RACT regulation

promulgated in 1995 (and incorporated into the SIP) requires an
80% destruction efficiency (reduce VOC emissions by 80%, to 60
TPY).

The source installs controls which reduce VOC emissions by

95%, to 15 TPY.

A permit modification is issued which sets an

emission limit of 15 TPY.

The baseline for the emission

reductions that may be used for offsets is 60 TPY (the current
level in the SIP).

This baseline sets the limit for which

surplus emissions from this source can be used for offsets.

The

45 additional tons of emission reductions are considered
“surplus”, and then banked according to the State’s banking
regulations.
In 1998, a MACT requirement is promulgated which requires a
95% destruction efficiency (reduce uncontrolled emissions by 95%,
to 15 TPY).

The facility’s NNSR permit is modified to reflect

the MACT requirement.

Since the permit was issued pursuant to an

30

(...continued)
the source in the SIP, one uses the emission limit in the SIP to
determine the baseline, rather than actual emissions. 40 C.F.R.
§ 51.165(a)(3)(i).
31

This example again assumes that the emission reductions
met Louisiana’s regulatory definition of “surplus emission
reductions” and were appropriately banked to preserve them as
offsets.
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EPA-approved NNSR program, it would be considered part of the
Louisiana SIP.

See National Mining Association v. U.S. EPA, 59

F.3d 1351, 1363 (D.C. Cir. 1995).

Therefore, the new baseline

for determining whether there are any surplus emissions from this
source that can be used as offsets is 15 TPY.
In 1999, the major source (located in a serious nonattainment area) wants to build a new unit at an existing major
source which will emit 37.5 TPY (major modification).
needs to obtain 45 TPY in offsets (37.5 TPY x 1.2).
33:III.504, Table 1.

Thus, it
L.A.C.

Since the new baseline is now 15 TPY, any

emission offsets must come from additional reductions below the
15 TPY baseline (e.g., increase destruction efficiency to 98%).
Because of the recalculation of the baseline, the 45 TPY credit
in the bank is not valid for use as offsets.32
To determine whether the Georgia Gulf ERCs are valid to be
used as offsets in Borden’s permit, we therefore need to evaluate
the emissions limit in the applicable SIP in effect at the time
that Borden’s application to construct was filed on March 10,
1999.

As noted above, LDEQ approved permit modification (M-4) on

April 18, 1996, to allow Georgia Gulf to expand the production

32

There may be situations where the two methods set forth
in Section VI.C.1 and 2 will result in two different figures.
For example, a MACT requirement may be part of the Section
173(c)(2) calculation as a requirement of the Act, but not part
of the baseline calculation because a State may not have
incorporated the MACT requirement into its SIP. If this occurs,
one would use the lower of the two calculations.
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capacity of the phenol/acetone plant.

The project involved

replacing the Secondary Carbon Adsorbers with a new regenerative
thermal oxidizer (RTO) and adding an eighth oxidizer/reactor to
the phenol/acetone plant.

After this permit modification, the

emission limit permitted by LDEQ for the RTO and the phenol/
acetone production unit to meet the various control requirements
was 4.55 TPY.

The new baseline for Georgia Gulf thus became 4.55

TPY.
In light of this recalculated baseline, the 184.10 TPY of
ERCs banked in 1995 by Georgia Gulf are not valid for use by
Borden in 1999.

In fact, even if the entire phenol/acetone plant

was shut down at the time Borden sought to use the Georgia Gulf
ERCs as offsets (which it was not), the maximum conceivable
surplus of Georgia Gulf ERCs would have been 4.55 TPY.

Thus, the

ERCs banked by Georgia Gulf were not below the emissions baseline
of 4.55 TPY in the SIP that was in effect when Borden submitted
its 1999 application and could not be used as valid offsets.
In sum, based on the fact that the ERCs relied upon by
Borden for offsets were not surplus at the time of generation,
when banked, or at the time they were used, the Petitioner’s
objection on this ground has merit. However, as noted earlier,
LDEQ has issued a permit modification to Borden which relies upon
netting credits rather than the external ERCs upon which the
Borden Permit and the Petition are based.

Accordingly, the

Petitioner’s objection on this ground is dismissed as moot.
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